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In a recent article in the Law Society Gazette written by Professional Lesley King, the Hastings Bass principle was reviewed and its interpretation in the recent case of Pitt v Holt and HMRC. As Professional King shows, this case has a welcome outcome for trustees who make genuine mistakes however a mistake alone is not sufficient for a trustee’s ‘get out of jail’ card. 

Professor Lesley King wrote: 

Mr Pitt was left brain damaged after a road accident. His wife was appointed his receiver. Mr Pitt received £1.2m in agreed damages. Acting on the advice of financial advisers Mrs Pitt transferred the lump sum to a discretionary settlement. 
The settlement was not a trust for the disabled under section 89 of the Inheritance Tax Act 1984, and so inheritance tax (IHT) was due on creation and on 10‐yearly anniversaries. No one ever considered the impact of inheritance tax. On Mr Pitt’s death the IHT problem became apparent. 
Mrs Pitt argued that the settlement should be set aside on two grounds: 
· the Hastings‐Bass jurisdiction; and/or 

· the equitable jurisdiction to set aside a voluntary disposition vitiated by mistake. 

Robert Englehart QC, sitting as a deputy judge, decided that the settlement could be set aside under the Hastings‐Bass jurisdiction. However, the mistake argument was not accepted, and had that been the only basis argued he would have refused the application. 

Hastings‐Bass 
The Hastings‐Bass principle allows the court to set aside a decision made in the exercise of trustees’ discretion where ‘if they had not misunderstood the effect that their actual exercise of the discretionary power would have, they would have acted differently’. 

While there is no decided authority applying the Hastings‐Bass principle to anyone other than trustees, the judgments in decided cases do sometimes refer interchangeably to ‘trustees’ and to ‘fiduciaries’. In principle there is no material distinction between a trustee exercising a power for the benefit of a beneficiary and a receiver exercising a power for the benefit of a patient. In each case the power is a fiduciary one. In each case, the person exercising the power is doing so in the interests of another but is not acting on the instructions of that other. 

The decision is significant because HM Revenue & Customs was represented and argued that the line of cases allowing mistakes as to tax consequences to trigger Hastings‐Bass interventions should be regarded as wrongly decided. Englehart QC said he would be most reluctant to depart from such a consistent line of authority unless convinced that some critical error had been made and thereafter overlooked. There was no suggestion that this was the case and he, therefore, declined to accept HMRC’s argument. 

Mistake 

The court gave two reasons for refusing the argument based on mistake: (1) there was no mistake at all; (2) if there was a mistake, it was not the sort of mistake that would justify equitable intervention. 

As to (1), Mrs Pitt had not mistakenly believed that IHT would not be payable. She had simply never thought about it at all. 

As to (2), there has been much argument in the last few years as to the correct formulation of the rule as to the type of mistake which will justify equitable intervention. Millett J in Gibbon v Mitchell [1990]1 WLR 1304 said that: ‘[A voluntary transaction] will be set aside for mistake whether the mistake is a mistake of law or of fact, so long as the mistake is as to the effect of the transaction itself and not merely as to its consequences or the advantages to be gained by entering into it.’ 

If that is the correct test then a mistake, as here, as to the fiscal consequences of a transaction cannot be sufficient. However, Ogilvie v Littleboy [1897] 13 TLR 399 appears to suggest that the test is more general, namely whether the donor or settlor ‘was under some mistake of so serious a character as to render it unjust on the part of the donee to retain the property given to him’. That formula might allow fiscal consequences to be taken into account, if they were sufficiently serious. 

Englehart QC considered that the test was that laid down in Gibbon and that there was no real divergence between it and Ogilvie, where Lindley J was talking only of the level of gravity required to set aside a disposition. 

Clearly the decision is good news for taxpayers so far as Hasting‐Bass is concerned, but not quite so welcome in relation to mistake. 

The Hastings Bass Principle has been subject to many comments from HMRC and it is worth noting their current view in relation to the principle: 

HMRC and the Hastings Bass Principle 

The purpose of this article is to give an indication of HMRC's current views on some aspects of the so‐called "Hastings‐Bass" principle. The principle has been applied in the context of trusts where a trustee is given a discretion as to some matter, on which he acts, but where the purported exercise of his discretion has unintended consequences. 

Traditionally the courts have been reluctant to interfere in the exercise of a trustee's discretion but there is now a growing line of authority revealing the emergence of a principle whereby a court, in certain circumstances, will or may intervene. It is a principle that has been developed by the courts in England & Wales, and has been applied by the Royal Court in Jersey, although it seems that there is no equivalent principle in Scotland. 

The name of the principle comes from the case of Re Hastings‐Bass deceased [1975] Ch 25 ("Hastings‐Bass"). In that case the Court of Appeal upheld the validity of an exercise by trustees of the statutory power of advancement, save to the extent that it was necessarily void for perpetuity, on the basis that the court should not interfere where a trustee is given a discretion as to some matter in which he acts in good faith, notwithstanding that his action does not have the full effect which he intended, unless it is clear that he would not have acted as he did
· had he not taken into account considerations which he should not have taken into account or 

· had he not failed to take into account considerations which he ought to have taken into account. 

The second limb of the principle was purportedly reformulated into a more readily understood, positive version by Warner J in Mettoy Pension Trustees Ltd v Evans and others [1990] 1 WLR 1587 ("Mettoy") at 1621A‐H as follows: 

"Where a trustee acts under a discretion given to him under the terms of the trust, the court will interfere with his action if it is clear that he would not have acted as he did had he not failed to take into account considerations which he ought to have taken into account". 

This reformulation in fact involved a substantial leap from the original formulation of the principle in Hastings‐Bass itself, for two reasons. First, the word "will" apparently denotes an obligation on the court to intervene whenever the stated conditions are satisfied. Secondly, the negative proposition that the court should not interfere unless certain conditions are fulfilled is not logically equivalent to the much wider positive proposition that the court should, or even may, interfere if those conditions are fulfilled. Nevertheless, after reviewing a number of authorities Warner J concluded in Mettoy that there was a principle in the positive form stated above which was separate both from the equitable remedy of rectification and from the jurisdiction of the court to set aside a written instrument for mistake. 

Over the past few years there has been an increase of interest in and reliance on the principle, which has resulted in a number of decided cases at first instance, including Abacus Trust Company Ltd v NSPCC [2001] STC 1344 ("Abacus v NSPCC"), Breadner v Granville‐Grossman [2001] Ch 523, Abacus Trust Company Ltd v Barr [2003] Ch 409 ("Abacus v Barr"), Burrell v Burrell [2005] STC 569 and Sieff v Fox [2005] 1 WLR 3811 ("Sieff v Fox") which contains a detailed and valuable review of the case law by Lloyd LJ. Apart from case law, the emerging principle has also generated a great deal of discussion and commentary by academics and practitioners alike. 

An interesting, but perhaps not surprising, feature of the majority of these cases is that the unintended consequence of the mistake by the trustees was a liability to tax. For this reason HMRC have been interested in this area of the law, as it develops and is shaped by the courts. In recent years it has been the usual practice of HMRC to decline invitations to be joined as a party in cases where the court is being asked to set aside a transaction in reliance on the principle. However, in Sieff v Fox Lloyd LJ observed in paragraph 83 that the court's task might be easier in some cases if HMRC did not always decline the invitation to take part in cases of this kind. In the light of that observation, and our increasing concern (which is shared by many commentators) that the principle as currently formulated is too wide in its scope, HMRC will now give active consideration to participating in future cases where large amounts of tax are at stake and/or where it is felt that we could make a useful contribution to the elucidation and development of the principle. We will be particularly ready to intervene in cases where there would otherwise be no party in whose interest it would be to argue against the application of the principle. 

It would be beyond the scope of this article to discuss the issues which arise in any depth, and HMRC must in any event reserve the right to advance whatever arguments appear to us appropriate in the circumstances of any given case. Subject to that caveat, however, we would make the following points in order to give an indication of our present thinking on some of the main questions which arise. 

(1) In the first place, it should be noted that the principle in its present form has little or nothing to do with the type of situation which was considered by the Court of Appeal in Hastings‐Bass itself, and that it owes its origin to the logically flawed positive reformulation of the principle in Mettoy. We consider that any positive formulation of the principle should state merely that the court "may" interfere with the trustee's action, not that it "will" do so. 
(2) Secondly, and allied to point (1) above, we consider that the effect of the principle, if it applies at all, should be to make the relevant decision by the trustee voidable and not void, or at the very least should permit the court to take into account the same sort of equitable considerations that apply when it is deciding whether to grant other forms of equitable relief. 

(3) Thirdly, we would tentatively suggest that the principle, as it develops, should as far as possible be assimilated with the general principles of law by reference to which (a) the exercise of a discretion by trustees may be impugned (as to which see the decision of the Court of Appeal in Edge v Pensions Ombudsman [2000] Ch 602, especially at 627‐30 and 633), and (b) the courts will set aside voluntary transactions or written instruments for mistake. It may be the case that, properly understood, there is no room or need for a separate Hastings‐Bass principle at all. 

(4) Fourthly, in cases where the trustee acts under a discretion and is not obliged to act, we would agree with the view expressed by Lloyd LJ in Sieff v Fox, that the relevant test is whether the trustee "would" have acted differently if the correct considerations had been taken into account, not whether the trustee "might" have acted differently. 

(5) Fifthly, while accepting that fiscal consequences are generally amongst the matters which a trustee should take into account when deciding how to act, we consider that a distinction needs to be drawn between cases where the trustee fails to take relevant fiscal considerations into account at all, and cases where the trustee takes steps to obtain fiscal advice but that advice turns out (for whatever reason) to be wrong. While there may be scope for the principle to apply in cases of the former type, it is felt that in cases of the latter type (which include Sieff v Fox) the principle should not apply. 

(6) Similarly, in cases where the trustee obtains advice about the tax consequences of a proposed transaction, but then fails to implement the transaction in accordance with that advice (as in Abacus v NSPCC), it is also felt that the principle should not apply. A common feature of cases like Sieff v Fox and Abacus v NSPCC is that the trustee has sought appropriate tax advice, and in reliance on it has deliberately taken certain steps which in trust terms achieve precisely the effect which they were intended to achieve. Why then should the trustee be entitled to have the transaction set aside, in a way that would not be open to an individual taxpayer, merely because the advice which he obtained was incorrect, or because he negligently failed to follow the advice correctly? In such cases, it is suggested, the court should not interfere, tax should be paid on the basis of the transaction actually carried out, and the trust should be left to pursue whatever remedies it may have against the trustee and/or the trustee's professional advisers. 

(7) Finally, despite what was said by Lightman J in Abacus v Barr, we are inclined to agree with Lloyd LJ in Sieff v Fox that a breach of duty by the trustee or the trustee's agent or advisers is not in itself a separate requirement that has to be satisfied if the principle is to apply. 

In the remainder of this article, some brief comments will be made on various practical issues which have arisen from time to time. 

In some instances HMRC have been asked to consent to a reversal of the tax consequences of a particular trustee decision without an order of the court, on the basis that the principle in Hastings‐Bass applies, to save the parties the trouble and expense of going to court. 

We have generally maintained that we require an order of the court before we will review the tax consequences of a decision on the basis of the Hastings‐Bass principle, and this remains the basic position. The nature and parameters of the Hastings‐Bass principle are still unclear in many respects and although this is something that we will consider in the context of each case as it arises, it is felt that we would not generally be entitled to agree to unwind a decision, even if we were minded to do so. Crucially, it remains to be clarified by a higher court whether the effect of an application of the principle is to make a decision void or voidable. If the decision is voidable, the question of whether it should be avoided is one for the court and cannot be resolved by consent between the parties. 

At other times we have been asked to determine the tax consequences of obtaining an order, while parties consider whether or not to apply to the court. We have generally declined to do this, on the basis that the court may have a wide discretion as to the terms upon which it makes any order. Facts and circumstances in cases susceptible to consideration under the principle vary considerably and these variations may well affect the approach of the court and, in consequence, the tax treatment. 

Finally, in a number of cases we have been invited to join the proceedings themselves. Some parties have complained of hardship where we have insisted on a court order before we will review the tax consequences, particularly where the parties are themselves agreed that the decision should be set aside. However, we do not consider that our insistence on a court order leads necessarily to the conclusion that we ought to be joined as parties to those proceedings, although as we have said above it is now likely that there will be cases in the future where HMRC would wish to be joined or to intervene in order to resist an application of the principle in a particular case, or to seek to influence the development of the principle in a particular direction. 

This article sets out HMRC's current position on the principle in Hastings‐Bass and seeks to give an indication of the type of stance we might take should we become involved in a case in the future. We are not, however, limiting ourselves to these arguments. Clearly this is a developing area of the law, certain aspects of which will require clarification by the higher courts in due course. As things evolve we will keep the principle, and our policies, under review but it is hoped that this article will assist taxpayers and practitioners in the meantime. 

Summary 

As can be seen, it is vital that trustees gain sound financial and tax advice for every decision they make in relation to trust assets in order that mistakes can be avoided wherever possible, for whilst the Hastings Bass Principle may help some trustees at present, for many a genuine mistake will not be sufficient to remedy what can be a very costly oversight. 
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