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Every professional owes their client a duty of care whether under a common law duty whilst acting as their adviser, a professional duty under the code of ethics of their professional body or even a statutory duty under one of the many Acts which enshrine the standards of care clients can expect.  Highlighting to a client when they need further professional advice either from your own team of advisers or from external specialists such as ourselves can be key to fulfilling many of these duties.
Gregson v HAE Trustees Limited (2008) and the Dog Leg Ruling
Background to the case
The case involved a discretionary trust established in 1960 by Henry Cohen, one of three brothers who were the founders and directors of Courts furniture stores which went on to become a household name and a plc.  The brothers each established a trust into which they placed their Courts plc shareholding and to administer the trust they founded HAE Trustees Limited.  HAE Trustees Limited was appointed as the trustee to each of the trusts.

In January 2004 the 44% family holding within Courts plc, which formed the sole asset of the trust, was estimated to be worth £83.6M.  The claimant in the case was made a beneficiary under the trust in 1991 and was entitled to a 25.733% share of the trust’s value. 
By December 2004 Courts plc was in financial difficulty and the day before trading in the company’s shares was suspended the total value of the trust’s holding had dropped to £3.52M.  When the company was finally declared insolvent the trust was in deficit to the value of £700,000.  

The beneficiary brought a claim against the trustees for poor investment management.
The beneficiary’s claim

The beneficiary brought a claim against the HAE Trustees Limited as it was the company which was the appointed trustee of the trust.  The beneficiary’s real targets however were the directors of HAE Trustees Limited.  The claim stated that 

· The trustee (the company) had breached its duty of care to the trust and its beneficiaries
· Each of the relevant directors of the trust company owed a duty of care to the trust and its beneficiaries
· The directors and HAE Trustees Limited had not taken any steps to ensure that assets were reviewed and whether the assets should be diversified by either part or full disposal of the Courts plc shares
The defendants’ claim – the Dog Leg case

As HAE Trustees Limited had been established and run as an administrative company it had made only limited profits from the services provided to the three trusts, therefore real targets of the case were the directors of the company.  As the directors had not been personally appointed at trustees to the three trusts this made the case a ‘dog leg’ case whereby the claim against the individuals was made via their role as company directors of the trust company.  The defence for HAE Trustees Limited therefore stated that 
· As a company HAE Trustees Limited was required by law to have directors
· Their appointment as a director of HAE Trustees Limited meant that the individuals had a duty of care to the company and as they were not appointed as personal trustees to the trusts they did not have a duty of care to the beneficiaries of the trusts
· The duties of the directors were not to review the property or assets of the trust, as there were no mechanisms in place or available for that to occur
· As the appointed trustee, it was the responsibility of HAE Trustees Limited to review the property of the trust and to enforce that duty of care to the beneficiaries, not the directors

· As directors of the company their duty of care was to ensure that HAE Trustees Limited avoided loss and operated under relevant Company Law
· The defence also stated that the Courts shares held by the trust were part of the trust fund but were not an investment and that HAE Trustees Ltd could not diversify the assets, as this would affect the control of Courts plc
The duties of trustees

Under the Trustee Act 2000, trustees have a duty of care to review the underlying assets and investments held by the trust to ensure that the assets are suitably diversified and modern portfolio investment theories are followed.  Trustees should:
· Review the trust’s aims and objectives

· Decide which, if any, responsibilities can or should be delegated to third party agents

· Review the investment management, nominee and custodian agreements (if there are any in place) to ensure that they comply with the Act

· Check that any investment advice received is provided by someone who is suitably qualified and experienced to give it

· Prepare, review and continually revise the trust’s investment policy statement

· Review and agree the asset allocation with the investment manager

· Ensure your investment manager has signed an investment delegation statement agreeing to comply with the investment policy statement

· Set appropriate benchmarks and regularly review investment performance against these benchmarks
· Ensure that records are kept of all decisions and actions taken by the trustees 
The judge’s conclusions...
The case was presided over by Robert Miles QC. In summary, the case was “struck out” against the directors, as the defence’s claim that their duty was to HAE Trustees Ltd and not to the beneficiaries was correct.  However, the shares were an investment and HAE Trustees Ltd had complete discretion as to whether to keep the shares, convert the shares or sell the shares on the stock exchange and invest the proceeds.  
The claimant in this case had been forced to pursue the directors, as this was the only way to seek recompense.  HAE Trustees Limited had only been established to provide administration to this discretionary trust and two others and as such there were no assets available within the company against which the beneficiary could claim.  
The result of this case clearly demonstrates that assets held within a trust are the property of the trust and the trust alone.  Under the terms of the Trustee Act, these assets must be reviewed and suitably diversified even if this diversification could mean affecting the ownership of the settlor’s business, farm, use of commercial property or even their personal circumstances.  The affect that diversifying trust assets may have on the settlor does not affect the trustees’ duty to the beneficiaries and should not to be taken into account when making investment decisions. The sole responsibility of the trustees is to the beneficiaries.  
There are thousands of single-asset trusts in existence and these are normally dismissed as not needing to be reviewed. For the trustees of these trusts, this case would suggest otherwise. Professional advisers must ensure that in this case of single asset trusts the trust deed includes a suitable provision to override the Trustee Act 2000.  Otherwise, in addition to the trustees being liable, a professional adviser may be deemed as not fulfilling his statutory or professional duty of care.  
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