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Your statutory and professional duties of care
[image: image4.png]o

FORUM WEALTH

Management





[image: image4.png]Duties of care
Every professional owes their client a duty of care whether under a common law duty whilst acting as their adviser, a professional duty under the code of ethics of their professional body or even a statutory duty under one of the many Acts which enshrine the standards of care clients can expect.  Highlighting to a client when they need further professional advice either from your own team of advisers or from external specialists such as ourselves can be key to fulfilling many of these duties.
Personal and trust clients
Professional Duty of Care

Nestle v Natwest 

(review of investments)

Gregson v HAE Trustees Limited

(even family trusts need to diversify)

Phelps v Stewart & Dinsmore

(specialists need to be exactly that)

Thompstone v Tameside & Glossop Acute Services NHS Trust 

(Periodic Payments must reflect the needs of the injured party) 
Statutory Duty of Care

Pensions Act 1995 

(trustees cannot exclude their liability for exercising care and skill in the performance of their investment functions)

Trustee Act 2000

Mental Capacity Act 2005 

(duties of deputies and receivers)

Damages Act 1996/Courts Act 2003 (Periodical Payment Awards)

SME owners and corporate clients
Professional Duty of Care

Hurlingham Estates v Wilde & Partners 

(must highlight when further professional advice is needed)

Carradine Properties Limited v D J Freeman 

(where a client is inexperienced your duty to go beyond the scope or your retainer is far wider)

Credit Lyonnaise SA v Russell Jones and Walker

(if you notice a problem highlight it to your client)
Statutory Duty of Care

WRPA 

(must have a designated stakeholder pension scheme where there are 5 or more employees)

Where there are employees there must be employer’s liability insurance

Pensions Acts 

(all pensions need to comply with the changes and funding requirements)

Employment equal opportunity/ discrimination Acts  

(all benefits must be equal: age, sex, civil partnerships)
Summing it up; think of the dentist
It can be difficult to know just when you should highlight an outstanding need and when not to, Mr Justice Laddie in summing up the judgment of Credit Lyonnaise SA v Russell Jones and Walker likened the duty of a care to that of a dentist:
“A solicitor is not a general insurer against his client’s legal problems, His duties are defined by the terms of the agreed retainer...he is under no obligation to expend time and effort on issues outside the retainer. However, if in the course of doing that for which he is retained, he becomes aware of a risk or a potential risk to a client, it is his duty to inform the client. In doing that, he is neither going beyond the scope of the instructions nor is he doing ‘extra work’ which is not to be paid. He is simply reporting back to the client on issues of concern that he learns of as a result of and in the course of, carrying out his first instructions. In relation to this, I was struck by the analogy drawn by Mr Seitler. If a dentist is asked to treat a patient’s tooth and, on looking into the latter’s mouth, he notices that an adjacent tooth is in need of treatment, it is his duty to warn the patient accordingly. If, in the course of carrying out instructions within his area of competence, a lawyer notices or ought to notice a problem or risk to the client of which it is reasonable to assume the client may not be aware, the lawyer must warn him”  Mr Justice Laddie 

Getting in touch

For more information about our introducer services, or a copy of our due diligence report, contact a member of our introducer development team or see our website www.forumwealth.com  


Jonathan Downe

Director

0207 920 7520 
jonathan.downe@forumwealth.com   


Ian Wilson

Director 
0207 920 7520
ian.wilson@forumwealth.com   
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